State Records Committee
Public Notice

The State Records Committee will hold a meeting on Thursday, September 11, 2014.
The meeting will be held in the Courtyard Meeting Room, State Archives Building, 346
South Rio Grande Street, Salt Lake City, Utah, beginning at 9:00 a.m. This is a public
meeting, and anyone can attend. Committee business and one hearing scheduled.

Agenda

THIS HEARING CANCELED

Hearing: Lindsay Whitehurst, Salt Lake Tribune vs. University of Utah. Ms.
Whitehurst is appealing the denial of records detailing the relationship between the
University’s Moran Eye Center, Voyant Biotherapeutics and Allergan, Inc.

THIS HEARING CANCELED
Hearing: Alex Schmidt, Save Our Canyons vs. Utah Parks and Recreation. Mr.

Schmidt is appealing the denial of a fee waiver for records regarding the WOW trail and
parking lot in Wasatch Mountain State Park.

Hearing: Harshad Desai vs. Garfield County School District. Mr. Desai is appealing

the denial for a fee waiver for records from Garfield School District. Garfield School
District has asked that the SRC assume jurisdiction.

BUSINESS
Approval of August 21, 2014, SRC Minutes, action item
Retention Schedules, action item
SRC appeals received
Cases in District Court

Other Business

ADA: In compliance with the Americans with Disabilities Act, individuals needing
special accommodations (including auxiliary communicative aids and services) during
this meeting should notify Nova Dubovik at the Utah State Archives and Records

Service, 346 S. Rio Grande, Salt Lake City, Utah 84101, or call (801)531-3834, at least
three days prior to the meeting.

Electronic Participation: One or more members of the State Records Committee may
participate electronically or telephonically pursuant to Utah Code 52-4-207(2) and
Administrative Rule 35-1-2. Please direct any questions or comments to: State Records

Committee, Utah State Archives, 346 S. Rio Grande, Salt Lake City, Utah 84101 (801)
531-3834.
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SRC Appeals Received
September 2014

Pending Documentation/Other:

1. 14-37 P. Robert Augason vs. University of Utah. Mr. Augason is appealing the denial of
records relating to the property, income, and trademark rights associated with various block
“U” trademarks. Mr. Augason has appealed. Ombudsman resolved through mediation.

2. 14-47 John M. Warnick vs. UDC. Mr. Warnick is a former UDC Corrections Officer
who is appealing the denial of an investigative report regarding the Keith Shepherd
escape from the prison in 1991. After the escape, Mr. Warnick, Gate House Officer, was
dismissed. He wants to know if his letter of factual disputes was part of the investigative
report. Incomplete/awaiting orig. req., orig. denial, & letter of appeal.

3. 14-50 Scott Gollaher. Mr. Gollaher requested records from the Salt Lake Police
Department. He was referred to the Attorney General’s Office for the records.

4. 14-53 Teodoro J. Gonzalez vs. Third District Court. Mr. Gonzalez is appealing the
denial of the transcripts from his criminal case no.011902756FS, through the Third
District Court. The court denied the request based on case is over 15 years old and they
no longer maintain the court transcripts. The file is incomplete: missing denial of the
records request. Transferred over to the State Archives.

Hearing Denial:

5. 14-40 Corey Vonberg vs. Iron County Sheriff’s Office. Mr. Vonberg is appealing the
denial of the complete property report/chain of custody of evidence in his case. Iron

County Attorney requested SRC dismiss hearing and Appeal. Hearing denied by SRC-
IAW R35-2.

Hearings Scheduled for September:

6. 14-49 Harshad Desai vs. Garfield County School District. Mr. Desai is appealing the
denial of a fee waiver for records from Garfield School District. Garfield School District
has asked that the SRC assume jurisdiction. Hearing scheduled for September
appearance by telephone.

Hearings Scheduled for October:

7. 14-39 Lindsay Whitehurst, Salt Lake Tribune vs. University of Utah. Ms. Whitehurst
is appealing the denial of records detailing the relationship between the University’s
Moran Eye Center, Voyant Biotherapeutics and Allergan, Inc. Hearing canceled for
September rescheduled for October.

8. 14-48 Alex Schmidt, Save Our Canyons vs. Utah Parks and Recreation. Mr. Schmidt
is appealing the denial of a fee waiver for records regarding the WOW trail and parking

lot in Wasatch Mountain State Park. Hearing canceled for September rescheduled for
October.



9.

10.

14-51 Julie Holbrook vs. South Jordan City Council. Ms. Holbrook is appealing the
denial of the “Draft Report” for the audit of Mulligans. South Jordan City Council has
provided all other documents requested except the audit Mulligan “Draft Report”, stating
itis not a record under U.C.A. 63G-2-103(22)(b)(ii) and U.C.A. 63G-2-305(22). Hearing
scheduled for October.

14-52 Roger Bryner vs. Salt Lake City Police Department. Mr. Bryner is appealing
the partial denial of his July 17, 2014 records request related to SLCPD Case No. 14-
118753. He is appealing the denial of the 911 recording, and fee waiver for the initial

contact report and surveillance video. Hearing Scheduled for October appearance by
telephone.



September 2014 Records Committee Case Updates

District Court Cases
Coggeshell v. Utah Dept. of Corrections, 3" Judicial District, Salt Lake County, Case No.
140902157, Judge Maughan, filed June 12, 2014,

Current Disposition: Filed a “Notice of No Response” with the Court on July 17, 2014,
stating that since the Court has not reinstated the case and the Committee has not been properly
served, the Committee would not be filing anything further in the case unless notified by the
Court. On July 22, 2014, Judge Maughan filed a Minute Entry and Order, stating that the Court
declines to reinstate his prior petition. “Although the Court appreciates Petitioner’s pro se status,
and has extended some courtesies in not requiring full compliance with the Utah Rules of Civil
Procedure, such leniency is not appropriate in excusing Petitioner’s failure to name a required
party, under the due process and notice requirements afforded to individuals in our legal system.”
The Court left open the possibility for Mr. Coggeshell “to re-file a Petition or seek other
relief...to the extent allowable under the law.” Accordingly, the current status of the case is still
dismissed.

Morgan Fife v. Orem City, 4" udicial District, Utah County, Case No. 140400007, Judge
McVey, filed January 2, 2014,

Current Disposition: Motions for Summary Judgment filed by Mr. Fife on September
2, 2014 and Orem City on August 29, 2014, Both sides still need to file memoranda contra to
each other’s motions for summary judgment,

Salt Lake City v. Jordan River Restoration Network, 3™ Judicial District, Salt Lake County,
Case No. 100910873, Judge Stone, filed June 18, 2010.

Current Disposition: On July 7, 2014, Salt Lake City filed a 44 page Motion for
Summary Judgment, arguing that it was not required to waive the GRAMA fee. On August 15,
2014, Jordan River filed a Cross Motion for Summary Judgment claiming that Salt Lake City did

‘not have standing to file an appeal with the Committee.

Appellate Court Cases
Attorney General Office, v. Schroeder, Utah Supreme Court, Appeal No. 20121057,
Current Disposition: Case has been transferred and certified to the Utah Supreme Court
as of January 31, 2014. Appellee (Attorney General Office) appellate brief filed on February 19,
2014, reply brief filed on April 22, 2014, Waiting for hearing date to be scheduled.

Salt Lake City Corp. v. Mark Haik, Court of Appeals Case No. 20130383.

Current Disposition: Decision rendered by Court of Appeals on August 14, 2014 (2014
UT 193).
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NOTICE: THIS OPINION HAS NOT BEEN RE-
LEASED FOR PUBLICATION IN THE PERMA.-
NENT LAW REPORTS. UNTIL RELEASED, IT IS
SUBJECT TO REVISION OR WITHDRAWAL.

Court of Appeals of Utah.
SALT LAKE CITY CORPORATION, Petitioner and
Appellee,
V.
Mark HAIK, Respondent and Appellant.

No. 20130383-CA.
Aug. 14,2014,

Background: City sought judicial review of a deci-
sion of city records appeal board finding requestor
entitled to copies of documents pertaining to city's
employment of outside counsel in the 1990s. The
Third District Court, Salt Lake Department, Keith A.
Kelly, J., granted summary judgment in favor of city,
and requestor appealed.

Holdings: The Court of Appeals, Billings, Senior
Judge, held that:

(1) city was not precluded from filing an appeal of an
adverse decision under the Government Records Ac-
cess and Management Act (GRAMA) merely because
it was a governmental entity;

(2) letter from city denying records request was suf-
ficient to satisfy the statutory requirements for denials
of a GRAMA request; and

(3) attorney opinion letters were protected from dis-
closure under GRAMA.,

Affirmed.

West Headnotes
[1] Appeal and Error 30 €= 842(1)

30 Appeal and Error
30X VI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact

30k842(1) k. In General. Most Cited
Cases

Whether the district court has jurisdiction is a
question of law that is reviewed for correctness, giving
no deference to the lower court.

[2] Appeal and Error 30 €= 842(1)

30 Appeal and Error
30X VI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact

30k842(1) k. In General. Most Cited
Cases

Matters of statutory construction are reviewed for
correctness.

[3] Appeal and Error 30 € 970(2)

30 Appeal and Error
30XVIReview
30XVI(H) Discretion of Lower Court
30k970 Reception of Evidence

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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30k970(2) k. Rulings on Admissibility
of Evidence in General. Most Cited Cases

A district court's evidentiary rulings are reviewed
under an abuse of discretion standard.

[4] Records 326 €63

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k63 k. Judicial Enforcement in
General. Most Cited Cases

City was not precluded from filing an appeal of an
adverse decision under the Government Records Ac-
cess and Management Act (GRAMA) merely because
it was a governmental entity; the plain language of
GRAMA permitted district court to review a decision
of the city records appeal board, and expressly al-
lowed “any party” to petition for judicial review for a
decision of the State Records Committee, and while
the State Records Committee was not involved, it was
persuasive that the statutory scheme intended to per-
mit any party, including the city, to seek judicial re-
view. Utah Code Ann. §§ 63G—-2—-101, et seq.

[5] Records 326 €= 62

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k62 k. In General; Request and
Compliance. Most Cited Cases

Letter from city denying requestor's Government
Records Access and Management Act (GRAMA)
request for copies of documents pertaining to city's

employment of outside counsel in the 1990s substan-
tially complied with GRAMA's notice requirements,
and thus, was sufficient to satisfy the statutory re-
quirements for denials of a GRAMA request, even
though, due to a typographical error, the city cited to
the wrong statutory provision that exempted the rec-
ords or portions of the records from disclosure; the
letter included a list describing the withheld records
and why they were withheld, and while the letter did
not strictly comply with the requirement that city
provide accurate citations to the provisions that ex-
empt the record from disclosure, the substance of the
letter was accurate and sufficient to put requestor on
notice that city would not allow him access to docu-
ments that were subject to attorney client privilege.
Utah Code Ann. § 63G-2-205(1).

[6] Statutes 361 € 1410

361 Statutes
3611V Operation and Effect
361k1408 Nature and Extent of Compliance
361k1410 k. Actual, Strict, Substantial,
Practical, or Technical Compliance. Most Cited Cases

Generally, substantial compliance with a statu-
tory provision is adequate when the provision is di-
rectory, meaning it goes merely to the proper, orderly
and prompt conduct of the business; when the result
will nevertheless effectuate the policy behind the
statute; and when using a substantial compliance
standard will not result in prejudice.

[7] Statutes 361 € 1410

361 Statutes
3611V Operation and Effect
361k1408 Nature and Extent of Compliance
361k1410 k. Actual, Strict, Substantial,
Practical, or Technical Compliance. Most Cited Cases

Strict compliance with a statutory provision is

© 2014 Thomson Reuters. No Claim to Orig. US Gov, Works.
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required when a provision affects substantive rights or
when substantial compliance will result in prejudice;
thus, legislative intent, as discerned from the wording
of the statute, and possible prejudice to the moving
party must therefore be evaluated when deciding
whether strict compliance is required.

[8] Records 326 €57

326 Records
32611 Public Access

32611(B) General Statutory Disclosure Re-
quirements

326k53 Matters Subject to Disclosure;:

Exemptions

326k57 k. Internal Memoranda or Let-
ters; Executive Privilege. Most Cited Cases

Opinion letters provided to city by outside coun-
sel that addressed water-exchange agreements with
which the city had concerns about litigation, and
which detailed attorney's legal ideas, theories, opin-
ions, and advice about prospective litigation, were
records that disclosed an attorney's work product,
including his mental impressions or legal theories, and
thus, were protected from disclosure under the Goy-
ernment Records Access and Management Act
(GRAMA). Utah Code Ann. § 63G-2-305(17).

[9] Appeal and Error 30 €766

30 Appeal and Error
30XII Briefs

30k766 k. Defects, Objections, and Amend-
ments. Most Cited Cases

While failure to cite to pertinent authority may
not always render an issue inadequately briefed, it
does so when the overall analysis of the issue is so
lacking as to shift the burden of research and argument
to the reviewing court; when an appellant's overall
analysis is so lacking, an appellant does not meet its

burden of persuasion on appeal.

[10] Appeal and Error 30 €= 766

30 Appeal and Error
30XII Briefs

30k766 k. Defects, Objections, and Amend-
ments. Most Cited Cases

When a brief fails to cite relevant legal authority
or provide any meaningful analysis regarding an issue,
the appellate court will not consider the appellant's
argument.

Third District Court, Salt Lake Department, No.
120905667; The Honorable Keith A. Kelly.Paul R.
Haik, for Appellant.

Margaret D. Plane and E. Russell Vetter, for Appellee.

Senior Judge JUDITH M. BILLINGS authored this
Opinion, in which Judge MICHELE M. CHRISTI-
ANSEN and Senior Judge RUSSELL W. BENCH
concurred. ™!

Opinion
BILLINGS, Senior Judge:

*1 9 1 Mark Haik appeals from the district court's
grant of summary judgment in favor of Salt Lake City
Corporation (the City). Haik argues that the district
court lacked jurisdiction and that the district court
erroneously concluded that the records he requested
from the City are protected under the Government
Records Access and Management Act (GRAMA), see
Utah Code Ann. §§ 63G—2-101 to —901 (LexisNexis
2011)." We affirm.

BACKGROUND
12 In April 2012, Haik filed a records request
with the City, asking for copies of documents per-
taining to the City's employment of outside counsel in
the 1990s. The City and an attorney (Attorney) had a

© 2014 Thomson Reuters, No Claim to Orig. US Gov. Works.
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series of agreements (the Attorney Employment
Agreements), in which Attorney agreed to provide
legal advice to the City regarding the City's wa-
ter-exchange agreements with various irrigation
companies. In his GRAMA request, Haik specifically
requested access to

[a]ll records of advice or assistance given pursuant
to the Attorney Employment Agreement{s] made as
of September 16, 1992 between [the City] and
[Attorney] and as amended as of March 29 and
October 26, 1993; September 12, 1994, March 20,
1995, April 3, 1996, February 14, 1997, and June
20, 1997, which employment agreement and
amendments are on file in the office of the City
Recorder.

Because some records described in Haik's re-
quest consisted of Attorney's reviews of the wa-
ter-exchange agreements (the Opinion Letters), the
City refused to disclose those documents. In a letter,
the City informed Haik of its decision, stating,

[These] records are not produced pursuant to Utah
Code’ Annotated, Section 63G-2~
204(16)(17)(18)(a)(b)(c) and (23) and revised under
Section 63G—2-305(16) subject to attorney client
privilege (17) records prepared for or by an attor-

ney, consultant, surety, indemnitor, insurer, em- -

ployee, or agent of a governmental entity for, or in
anticipation of litigation or a judicial, quasi-judicial
or administrative proceeding and (22) records con-
cerning a governmental entity's strategy about im-
minent or pending litigation....

The City's citation to the Utah Code, however,
was in part erroneous.

4 3 In response to the City's decision, Haik ap-
pealed to the Salt Lake City Records Appeals Board
(the Board). Haik argued to the Board that the City's
citation to section 63G—2-204 ™ was erroneous as it
was not in effect at the time of his records request, that

the withheld records were not prepared in anticipation
of litigation or concerning litigation as required for
protection under section 63G-2-305(16) and (17), and
that the withheld records were not drafts as required
for protection under section 63G-2-305(22). The
Board agreed with Haik. The Board therefore deter-
mined that the withheld records were not protected
under the cited sections of GRAMA.™ The Board's
decision indicated, “[Alny party to this proceeding
may petition for review of the decision with the State
Records Committee or District Court pursuant to Salt
Lake City Code § 2.64.140(G) and Utah Code Ann. §
63G-2-403...” 7™

*2 4 4 The City subsequently petitioned for judi-
cial review of the Board's decision in the district court.
The City moved for summary judgment, arguing that
the Board was incorrect because the records Haik
requested are protected by attorney-client privilege
and as attorney work product under GRAMA. In
support of its motion, the City provided affidavits
from Attorney and from the City's director of public
utilities (Director). Attorney and Director both averred
that potential litigation over the water-exchange
agreements led the City to retain Attorney, who re-
viewed the water-exchange agreements to which the
City was a party. According to Director, the City
received threats of litigation from upset citizens and
their attorneys, as well as from companies. The City
therefore asked Attorney specific questions about the
water-exchange agreements and asked for legal advice
and opinions about prospective litigation. Had litiga-
tion ensued, the City would have used Attorney's
ideas, theories, and opinions in the litigation. The
affidavits also provided evidence that Attorney's re-
view of the agreements was not undertaken pursuant
to any routine procedure or public requirement and
that the City could be adversely affected by producing
the Opinion Letters because the water-exchange
agreements are still in effect.

9 5 In his opposition to the City's motion, Haik
argued that the district court lacked jurisdiction, that

© 2014 Thomson Reuters, No Claim to Orig. US Gov. Works.



Page 5

== P.3d -, 2014 WL 3953476 (Utah App.), 767 Utah Adv. Rep. 9, 2014 UT App 193

(Cite as: 2014 WL 3953476 (Utah App.))

the records at issue were not protected under GRA-
MA, and that disputed issues of material fact pre-
cluded summary judgment. Haik also raised objec-
tions to the affidavits, arguing that the affidavits were
inadmissible under rules 401, 403, 602, 701, 802, and
1002 of the Utah Rules of Evidence.,

116 The district court granted the City's summary
judgment motion. The court first concluded that it had
jurisdiction under GRAMA to review the Board's
decision and overruled all of Haik's objections to the
affidavits. The court then reasoned that the City's letter
met the statutory requirements and adequately put
Haik on notice of the grounds for the denial of his
GRAMA request, notwithstanding the City's inaccu-
rate citation to the Utah Code. The district court
conducted an in camera review of the withheld records
and determined that the records are protected under
GRAMA because the records “are attorney work
product and contain mental impressions, legal theo-
ries, and advice concerning anticipated litigation.”
(Citing Utah Code Ann. § 63G-2-305(17) (Lex-
isNexis 2011).) Alternatively, the district court de-
termined that the withheld records would be protected
under the revised 2012 version of GRAMA, which
exempts from disclosure “records that are subject to
the attorney client privilege.” See Utah Code Ann. §
63G-2-305(16) (LexisNexis Supp.2012). Accord-
ingly, the district court ruled that the City was not
required under GRAMA to produce the requested
records. Haik appeals,

ISSUES AND STANDARDS OF REVIEW

[1] 7 On appeal, Haik first argues that the dis-
trict court did not have jurisdiction to consider the
City's appeal from the Board's decision, “Whether the
district court has jurisdiction is a question of law that
we review for correctness, giving no deference to the
lower court.” Salt Lake City v. Weiner, 2009 UT App
249,95, 219 P.3d 72 (citation and internal quotation
marks omitted),

*3 [2] 1 8 Next, Haik challenges the district

court's grant of summary judgment, arguing that the
court etroneously interpreted and applied GRAMA.
“An appellate court reviews a trial court's legal con-
clusions and ultimate grant or denial of summary
judgment for cotrectness and views the facts and all
reasonable inferences drawn therefrom in the light
most favorable to the nonmoving party.” Orvis v.
Johnson, 2008 UT 2, 96, 177 P.3d 600 (citations and
internal quotation marks omitted). The issues Haik
raises on appeal present questions of statutory inter-
pretation. “We review matters of statutory construc-
tion for correctness.” Utah Dep't of Pub. Safety v.
Robot dided Mfg. Ctr., Inc., 2005 UT App 199, 16,
113 P.3d 1014. “To the extent our analysis requires us
to interpret GRAMA, we look first to its plain lan-
guage and interpret its terms in accord with their usual
and accepted meanings.” Maese v. Tooele Cnty., 2012
UT App 49, 9 5, 273 P.3d 388 (citations and internal
quotation marks omitted).

[3]1 9 9 Last, Haik asserts that the district court
exceeded its discretion in admitting the affidavits of
Attorney and Director. “We review the district court's
evidentiary rulings under an abuse of discretion
standard.” Olson v. Olson, 2010 UT App 22, 910,226
P.3d 751. However, when the interpretation of an
evidentiary rule is at issue, we review the district
court's decision for correctness. See Barrientos v,
Jones, 2012 UT 33, 4 8, 282 P.3d 50.

ANALYSIS
L. The District Court's Jurisdiction
[4] 9 10 Haik first argues that the district court
lacked jurisdiction to hear the City's appeal from the
Board's decision. Haik contends that only “re-
questers” are permitted to appeal an adverse decision
under GRAMA and that the City had no right to peti-

tion for judicial review of the Board's adverse deci-
sion,

{ 11 The district court interpreted GRAMA to
provide that the City had the right to appeal the
Board's decision. The district court relied on the Utah

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Code's instruction that “[a]ppeals of the decisions of
the appeals boards established by political subdivi-
sions shall be by petition for judicial review to the
district court” and that “the conduct of the proceeding
shall be in accordance with Sections 63G-2-402 and
63G-2-404.” ™6 Utah Code Ann, § 63G-2-701(6)
(LexisNexis 2011). The district court determined that
the City complied with the requirements for a petition
for judicial review under section 63G-2-404(3) and
that the City was “not prevented from filing an appeal
merely because it is a governmental entity.”

9 12 We are required to interpret the provisions of
GRAMA to determine whether the City was entitled to
petition the district court for judicial review of the
Board's decision. In so doing, “[w]e look first to the
plain language of the statutes to determine their
meaning and to discern the intent of the legislature.”
Berneau v. Martino, 2009 UT 87,912,223 P.3d 1128,
“We also examine the purpose of the statute ... and its
relation to other statutes.” Id. (omission in original)
(citation and internal quotation marks omitted). “Pro-
visions within a statute are interpreted in harmony
with other provisions in the same statute and with
other statutes under the same and related chapters.” Id
. (citation and internal quotation marks omitted).

*4 4 13 Section 63G-2-701 of GRAMA allows
political subdivisions, like the City, to adopt ordi-
nances and policies relating to records access, in-
cluding denials and appeals. Utah Code Ann. § 63G-
2-701(1)(a). When a political subdivision elects to
adopt such ordinances and policies, they must comply
with the criteria set forth in section 63G-2-701, Id. §
63G—2-701(1)(b). One criterion is that “[t]he political
subdivision ... establish an appeals process for persons
aggrieved by classification, designation or access
decisions.” Id. § 63G-2-701(4)(a). The ordinance or
policy pertaining to the appeals process shall provide
for

(i)(A) an appeals board composed of the governing
body of the political subdivision; or

(B) a separate appeals board composed of members
of the governing body and the public, appointed by
the governing body; and

(i) the designation of a person as the chief admin-
istrative officer for purposes of determining appeals
under Section 63G—2-401 of the governmental en-
tity's determination.

1d. § 63G-2-701(4)(b) (emphasis added).

9 14 In this case, the City had ordinances in place
regarding records access under GRAMA. Salt Lake
City, Utah, Code §§ 2.64.010—-.220 (2012). Under the
City's ordinance governing appeals by persons ag-
grieved by the City's response to a record request, the
City had an administrative appeals process involving
the Board, which substantially complied with the
requirements for “a separate appeals board composed
of members of the governing body and the public,
appointed by the governing body,” see Utah Code
Ann. § 63G-2-701(4)(b)(1)(B); Salt Lake City, Utah,
Code § 2.64.140(A)(i) (2012). Thus, when the City
refused to allow Haik access to the Opinion Letters,
Haik appealed the City's decision on his GRAMA
request to the Board. Once the Board reversed the
City's decision, the City sought judicial review by the
district court. Haik contends that the City's petition
filed in the district court was not allowed under
GRAMA,

1 15 However, the plain language of section 63G—
2-701 of GRAMA broadly permits a district court to
review the decision of an appeals board: “Appeals of
the decisions of the appeals boards established by
political subdivisions shall be by petition for judicial
review to the district court. The contents of the peti-
tion for review and the conduct of the proceeding shall
be in accordance with Section[ ] ... 63G—2-404.” Utah
Code Ann. § 63G-2-701(6); see also Khan v. Ogden
City Records Review Bd., 2008 UT App 19U, para. 1

© 2014 Thomson Reuters, No Claim to Orig. US Gov. Works.
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(per curiam) (reviewing a district court's grant of
summary judgment on de novo review of the Ogden
City Records Review Board's decision on the appel-
lant's GRAMA request). Consequently, a petition for
judicial review and the subsequent proceedings in-
volving appeals from the decisions of an appeals board
must comply with the requirements of section 63G—2—
404, which is titled “Judicial review,” Utah Code Ann.
§ 63G-2-404 (LexisNexis 2011).

*5 9 16 Section 63G-2-404 sets forth some de-
tails for judicial review in GRAMA cases. Subsection
63G-2-404(1)(a) provides that “[a]ny party to a pro-
ceeding before the records committee may petition for
judicial review by the district court of the records
committee's order.” Id. § 63G-2-404(1)(a). This
subsection expressly allows “any party” to petition for
judicial review from the decision of the State Records
Committee. Id. See generally id, § 63G-2-103(24) -
‘Records committee’ means the State Records Com-
mittee created in Section 63G-2-501."); id. §§ 63G-
2-501, —502 (detailing the creation and duties of the
State Records Committee). Because the State Records
Committee was not involved in this case, subsection
63G-2-404(1) does not directly apply here. However,
it is persuasive that the statutory scheme intends to

permit any party an opportunity to seek judicial re-
view.

1 17 In support of his position that only a “re-
quester” may seek judicial review of an appeals
board's decision on a GRAMA request, Haik directs
us to the next subsection of section 63G-2-404, That
subsection states, “A requester may petition for judi-
cial review by the district court of a governmental
entity's determination as specified in Subsection 63G—
2-402(1)(b).” Id. § 63G-2-404(2)(a). Although the
term “requester” is not defined under GRAMA, see id.
§ 63G—2-103 (providing definitions for the terms used
in GRAMA), a requester presumably is a person who
seeks to inspect a public record, see generally id. §
63G-2-201(1) (providing that “[e]very person has the
right to inspect a public record”). Under the plain

language of subsection 63G-2~404(2)(a), a requester
may file a petition for judicial review of a govern-
mental entity's determination when it was made by the
chief administrative officer. /d. § 63G-2-404(2)(a).
As a result, this subsection does not directly apply
where, as here, a party instead petitions for judicial
review from an appeals board established by a politi-
cal subdivision,™’

18 Our interpretation of section 63G—2-701 and
GRAMA as a whole is consistent with other provi-
sions of the Utah Code that permit either side to appeal
from a decision made by an appeals board established
by a political subdivision. For example, a municipal
employee who is discharged may appeal the city's
decision to a city appeal board. Id. § 10-3—-1 106(2)(a)
(LexisNexis 2012). After an appeal board has taken
final action, the appeal board's decision “may be re-
viewed by the Court of Appeals by filing with that
court a petition for review.” Id. § 10-3-1106(6)(a). In
accordance with this provision, this court has re-
viewed such petitions filed by both sides to a pro-
ceeding before a city's appeal board—the city and the
municipal employee. See, e.g., Hugoe v. Woods Cross
City, 2013 UT App 278, 9 1, 316 P.3d 979 (enter- _
taining a petition for review of a decision of the
Woods Cross City Employee Appeal Board filed by a
terminated municipal employee); Taylorsville City v.
Taylorsville City Emp. Appeal Bd., 2013 UT App 69,
991, 18,298 P.3d 1270 (addressing Taylorsville City's
appeal from a decision by the Taylorsville City Em-
ployee Appeal Board and noting that “the legislature
has authorized municipalities to create an appeal
board or appoint a hearing officer to hear appeals from
merit employees who have been terminated”). These
cases also demonstrate that when a city establishes an
appeal board, the city and the appeal board are not the
same entity in subsequent proceedings.

*6 4 19 In light of the broad language of section
63G-2-701—which does not state that only the re-
quester may appeal the decision of an appeals board,
Utah Code Ann. § 63G-2-701(6) (LexisNexis 201 1),
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and under which the City had established “an appeals
process for persons aggrieved by ... access decisions,”
see id. § 63G-2-701(4)(a)—we conclude that any
party to a proceeding before an appeals board created
pursuant to section 63G-2-701(4)(b)(i) may petition
for judicial review of the appeals board's decision.
Because district courts have original jurisdiction in
civil matters, id. § 78A~5-102(1) (2012), and because
GRAMA provides that “[a]ppeals of the decisions of
the appeals boards established by political subdivi-
sions shall be by petition for judicial review to the
district court,” ™ id. § 63G-2~701(6) (2011), we
affirm the district court's conclusion that, like the
parties who are denied access to records and have the
right to judicial review, governmental entities, such as
the City, also have the right to judicial review when
seeking to assert legitimate protection of records.
Accordingly, the district court properly exercised
jurisdiction over the City's petition for judicial review
of the Board's decision.™

II. Summary Judgment

9 20 Next, Haik challenges the district court's
grant of summary judgment, arguing that the court
erroneously interpreted and applied GRAMA., Spe-
cifically, Haik argues that the district court erred in
determining that the City's letter denying his GRAMA
request met the statutory notice requirements, and that
the Opinion Letters were protected records under
GRAMA. Haik also argues that disputed issues of
material fact precluded summary judgment in this
case.

A. The City's Letter Adequately Put Haik on Notice of
the Grounds for the Denial.

[5] § 21 Haik argues that the City's letter failed to
meet the statutory requirements for denials of
GRAMA requests because the statutory provisions
cited in the letter were not accurate. The district court
concluded that the City's letter contained a typo-
graphical error but nevertheless met the statutory
requirements and adequately put Haik on notice of the
grounds for the denial.

9 22 Under GRAMA, a governmental entity
denying a GRAMA request in whole or in part shall
provide notice of the denial to the requester. Utah
Code Ann. § 63G-2-205(1) (LexisNexis 2011). As
required by statute, the notice of denial shall contain
(i) “a description of the record or portions of the rec-
ord to which access was denied,” (ii) “a statement that
the requester has the right to appeal the denial to the
chief administrative officer of the governmental enti-
ty,” and (iii) “the time limits for filing an appeal” and
contact information for the chief administrative of-
ficer. Id. § 63G-2-205(2). Additionally, the statute
requires the notice of denial to include (iv) “citations
to the provisions of [GRAMA], court rule or order,
another state statute, federal statute, or federal regu-
lation that exempt the record or portions of the record
from disclosure, provided that the citations do not
disclose private, controlled, or protected information
or information exempt from disclosure under Subsec-
tion 63G-2-201(3)(b).” 1d. § 63G-2-205(2)(b).

*7 [6][7] § 23 Although GRAMA does not state
the consequences to be applied if the governmental
entity does not strictly comply with these notice re-
quirements, see id. § 63G-2-205,

[glenerally, substantial compliance with a statutory
provision is adequate when the provision is direc-
tory, meaning it goes merely to the proper, orderly
and prompt conduct of the business; when the result
will nevertheless effectuate the policy behind the
statute; and when using a substantial compliance
standard will not result in prejudice.

Southwick v. Southwick, 2011 UT App 222, § 12,
259 P.3d 1071 (citations and internal quotation marks
omitted). “By contrast, strict compliance is required
when a provision affects substantive rights or when
substantial compliance will result in prejudice.” Id.
“Thus, ‘[l]egislative intent, as discerned from the
wording of the statute, and possible prejudice to the
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moving party must therefore be evaluated when de-
ciding whether strict compliance is required.” “ Id.
(alteration in original) (quoting Aaron & Morey Bonds
& Bail v. Third Dist. Court, 2007 UT 24,99, 156 P.3d
801).

9 24 The language of section 63G—2-205 indi-
cates that the notice “shall contain” certain infor-
mation, including a citation to the provisions that
exempt the withheld records from disclosure. Utah
Code Ann. § 63G-2-205(2). “ ‘[SThall’ is generally
presumed to indicate a mandatory requirement, [but] it
has also been interpreted as merely directory.” Aaron
& Morey, 2007 UT 24, 9 14 n. 2, 156 P.3d 801. The
language of the statute evidences a legislative intent to
ensure that those whose GRAMA requests are denied
receive adequate notice of the basis for the govern-
mental entity's refusal to provide access to certain
records. We interpret section 63G-2-205 to call for
substantial compliance with the notice requirements,
which are met when the notice of denial provides
enough information for a requester to understand the
reasons for the governmental entity's decision, pro-
vided that the requester is not prejudiced by the gov-
ernmental entity's failure to strictly comply with the
requirements,

125 In this case, the City responded to Haik's
GRAMA request with a letter that the district court
deemed to be in compliance with three of the re-
quirements under section 63G-2-205. The City's
letter included a list describing the withheld records
and stated,

[These] records are not produced pursuant to Utah
Code Annotated, Section 63G-2—
204(16)(17)(18)(a)(b)(c) and (23) and revised under
Section 63G-2-305(16) subject to attorney client
privilege (17) records prepared for or by an attor-
ney, consultant, surety, indemnitor, insurer, em-
ployee, or agent of a governmental entity for, or in
anticipation of litigation or a judicial, quasi-judicial
or administrative proceeding and (22) records con-

cerning a governmental entity's strategy about im-
minent or pending litigation....

However, the City's letter did not strictly comply
with the remaining requirement, because it did not
provide accurate “citations to the provisions of
[GRAMAY], court rule or order, another state statute,
federal statute, or federal regulation that exempt the
record or portions of the record from disclosure.” Utah
Code Ann. § 63G-2-205(2)(b). As the district court
put it, the reference to section 63G-2-204 in the City's
letter is “clearly incorrect” because that section ad-
dresses “Requests—Time limit for response and ex-
traordinary circumstances,” id, § 63G-2-204, The
City's letter should have cited section 63G-2-305,
which describes the types of records that are protected,
id. § 63G-2-305.

*8 § 26 Despite the City's typographical error in
citing the statutes that exempted the Opinion Letters
from disclosure, we agree with the district court's
ultimate conclusion that the City put Haik on notice of
the grounds for the denial of his GRAMA request.
While the numbers of the statutory provisions cited as
the basis for the City's denial are incorrect, the sub-
stance of the City's letter is accurate and sufficient to
put Haik on notice that the City did not allow him to
access the Opinion Letters because they were “subject
to attorney client privilege,” “records prepared for or
by an attorney ... for, or in anticipation of litigation,”
and “records concerning a governmental entity's
strategy about imminent or pending litigation,” The
City's letter also informed Haik that he had “requested
records of ‘[advice] or assistance’ provided by [At-
torney],” that Attorney's firm “has represented the
City in various matters of litigation,” and that the City
therefore did “not include] ] records concerning these
matters.” Thus, the City substantially complied with
the GRAMA requirements for a notice of denial, In
addition, Haik has not demonstrated that he was
prejudiced in any way by the typographical error in the
City's notice of denial. We therefore affirm the district
court's conclusion that the City adequately put Haik
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on notice of the reasons it denied his GRAMA request.

B. The Withheld Records Are Protected Under
GRAMA.

[8]9427 Haik argues that the district court erred in
applying GRAMA to determine that the Opinion
Letters are protected records. Haik contends that the
district court retroactively applied the 2012 version of
GRAMA instead of the 2011 version in effect when he
filed his GRAMA request. He further contends that
under the 2011 version of GRAMA, the Opinion
Letters did not qualify as protected records because
they were not “prepared by or on behalf of a gov-
ernmental entity solely in anticipation of litigation.”
See Utah Code Ann. § 63G-2-305(16) (LexisNexis
2011) (emphasis added).

1 28 GRAMA states that “[e]very person has the
right to inspect a public record” and that “[a] record is
public unless otherwise expressly provided by stat-
ute.” Id. § 63G-2-201(1)~(2). Included among those
records that are not public are “record{s] that [are]
private, controlled, or protected under Sections 63G—
2-302, 63G-2-303, 63G-2-304, and 63G-2-305."
Id, § 63G-2-201(3)(a). Section 63G2-305 sets forth
the types of records that are protected under GRAMA
and generally includes records prepared in anticipa-
tion of litigation. See id. § 63G—-2-305.

€29 In this case, the district court determined that
the City's letter asserted that the Opinion Letters were
withheld as protected under section 63G-2-305(17),
which exempts from disclosure “records disclosing an
attorney's work product, including the mental im-
pressions or legal theories of an attorney or other
representative of a governmental entity concerning
litigation,” id. § 63G~2-305(17). Based on the district
court's in camera review of the Opinion Letters, the
court determined that “it is clear that [the Opinion
Letters] concern contracts and that there were con-
cerns about litigation.” Furthermore, the district court
relied on the undisputed facts and the City's affidavits
stating that the records contained “mental impressions

and legal theories of an attorney concerning antici-
pated litigation.” The district court therefore con-
cluded that the Opinion Letters were attorney work
product and were protected under section 63G-2—
305(17). In the alternative, the district court ruled that
the Opinion Letters were protected under the 2012
version of section 63G-2-305(16), which protects
records “subject to the attorney client privilege,” see
id. § 63G-2-305(16) (Supp.2012).

*9 430 Haik argues that the district court erred by
applying section 63G-2-305(16) to the facts of this
case. He contends that the Opinion Letters were not
prepared solely in anticipation of litigation and that the
district court applied the broad language of the 2012
version of section 63G-2-305(16) to hold that the
Opinion Letters were subject to attorney-client privi-
lege. Compare id. § 63G-2-305(16) (2011) (ex-
empting from disclosure “records prepared by or on
behalf of a governmental entity solely in anticipation
of litigation that are not available under the rules of
discovery”), with id. § 63G-2-305(16) (Supp.2012)
(exempting from disclosure “records that are subject
to the attorney client privilege”).

1 31 But while we accept Haik's contention that
the 2011 version of GRAMA applies in this case, we
are not persuaded that the district court erred in de-
termining that the Opinion Letters are protected at-
torney work product under the 2011 version of
GRAMA. Subsection 63G-2-305(17) protects “rec-
ords disclosing an attorney's work product, including
the mental impressions or legal theories of an attorney
ot other representative of a governmental entity con-
cerning litigation.” Id. § 63G-2-305(17) (2011). For
this exemption to apply, “the asserting party must
show that the documents or materials were prepared in
anticipation of litigation by or for a party or that par-
ty's representative.” Southern Utah Wilderness Alli-
ance v. Automated Geographic Reference Ctr., 2008
UT 88, 4 29, 200 P.3d 643 (citation and internal quo-
tation marks omitted). The undisputed facts indicate
that the Opinion Letters addressed the water-exchange
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agreements with which the City had concerns about
litigation, Attorney's and Director's affidavits estab-
lish that the Opinion Letters were in response to
threats of litigation and detailed Attorney's legal ideas,
theories, opinions, and advice about prospective liti-
gation. The Opinion Letters are therefore “records
disclosing an attorney's work product, including the
mental impressions or legal theories of an attorney ...
concerning litigation.” Utah Code Ann. § 63G-2-
305(17). As such, the district court did not err in con-
cluding that the Opinion Letters were protected from
disclosure under GRAMA.

C. There Were No Disputed Issues of Material Fact.

{1 32 Haik next argues that disputed issues of
material fact should have precluded the district court
from granting summary judgment to the City. In par-
ticular, Haik contends that the public records of
payments made to Attorney indicate that the primary
purpose of Attorney's employment was to provide
contract review rather than to prepare for anticipated
litigation. According to Haik, the district court im-
properly weighed the evidence by relying on the City's
affidavits to conclude that undisputed facts showed
that the Opinion Letters were generated in anticipation
of litigation,

9 33 Summary judgment is appropriate where
“the pleadings, depositions, answers to interrogato-
ries, and admissions on file, together with the affida-
vits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled
to a judgment as a matter of law.” Utah R. Civ. P,
56(c). After a party moving for summary judgment
shows that there is no genuine issue of material fact,
the burden shifts to the nonmoving party “to identify
contested material facts.” Orvis v. Johnson, 2008 UT
2, 1 10, 177 P.3d 600. “[I]t only takes one sworn
statement under oath to dispute the averments on the
other side of the controversy and create an issue of
fact.” Draper City v. Estate of Bernardo, 888 P.2d
1097, 1101 (Utah 1995) (citation and internal quota-
tion marks omitted).

*10 § 34 In opposing the City's motion for sum-
mary judgment before the district court, Haik made
evidentiary objections to Attorney's and Director's
affidavits, and he offered statements of additional
facts. However, even construing these additional facts
in the light most favorable to Haik, these additional
facts did not create disputed issues of material fact.
For example, Haik provided evidence of an October 8,
1992 order from the Third District Court that dis-
missed a case brought by several irrigation companies
against the City. Contrary to Haik's argument that this
order of dismissal demonstrates that the City did not
face imminent litigation, this order shows that the City
was threatened with litigation. Likewise, on appeal,
Haik points us to facts that do not create a disputed
issue of material fact. Attorney's payment records
indicate that Attorney analyzed the water-exchange
agreements, However, those records do not dispute the
averments in the City's affidavits that Attorney's re-
views were done in anticipation of litigation and that
the Opinion Letters contained Attorney's mental im-
pressions and advice regarding potential litigation.
Because Haik has not demonstrated contested mate-
rial facts, the district court did not err in concluding
that no genuine issue of material fact existed that
would preclude summary judgment,

135 In sum, the district court properly concluded
that the City's typographical error in citing the incor-
rect statutory provision did not render the City's notice
inadequate, that the Opinion Letters were protected
records under GRAMA, and that there were no dis-
puted issues of material fact. Accordingly, the district

court did not err in granting summary judgment to the
City.

HI. Evidentiary Rulings
1136 Finally, Haik contends that the district court
exceeded its discretion in overruling his evidentiary
objections to the affidavits attached in support of the
City's motion for summary judgment. See generally
Utah R. Civ. P. 56(c) (“Supporting and opposing
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affidavits shall be made on personal knowledge, shall
set forth such facts as would be admissible in evi-
dence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein.”). In
his brief to this court, Haik identifies the portions of
the City's affidavits which he claims are inadmissible
and broadly asserts that Director and Attorney lacked
personal knowledge and that the statements are irrel-
evant and inadmissible hearsay.

[9] § 37 Our rules of appellate procedure require
that the appellant's brief “contain the contentions and
reasons of the appellant with respect to the issues
presented, ... with citation to the authorities, statutes,
and parts of the record relied on.” Utah R.App. P.
24(a)(9). “While failure to cite to pertinent authority
may not always render an issue inadequately briefed,
it does so when the overall analysis of the issue is so
lacking as to shift the burden of research and argument
to the reviewing court” State v. Thomas, 961 P.2d
299, 305 (Utah 1998). When an appellant's overall
analysis is so lacking, an appellant does not meet its
burden of persuasion on appeal. See Salt Lake Cnly. v.
Butler, Crockett & Walsh Dev. Corp., 2013 UT App
30,937 n. 5,297 P.3d 38,

#11 [10] 9 38 With regard to Haik's arguments
contesting the admissibility of the City's affidavits,
Haik has not met his burden of persuasion on appeal.
By failing to even include citations to and discussions
of the Utah Rules of Evidence and other pertinent
authority, Haik's appellate brief does not engage in a
meaningful analysis of the issues he raises and the
application of the law to his case. “When a brief fails
to cite relevant legal authority or provide any mean-
ingful analysis regarding [an] issue, this court will not
consider [the] appellant's argument.” In re S.4., 2001
UT App 308, 23, 37 P.3d 1172 (first alteration in
original) (citation and internal quotation marks omit-
ted). We therefore affirm the district court's rulings on
Haik's objections to the City's affidavits without
reaching the merits of those rulings.

CONCLUSION

9 39 The district court properly exercised juris-
diction over the City's petition for judicial review of '
the Board's decision. The district court did not err in
granting summary judgment to the City because the
withheld records are protected under GRAMA. Fi-
nally, we affirm the district court's rulings on Haik's
evidentiary objections to the affidavits the City filed in
support of its motion for summary judgment.

FN1. The Honorable Judith M. Billings and
the Honorable Russell W. Bench, Senior
Judges, sat by special assignment as author-
ized by law. See generally Utah Code Jud.
Admin. R, 11-201(6). :

FN2. Unless otherwise noted, we cite the
GRAMA provisions and city ordinances that
were in effect at the time Haik filed his rec-
ords request.

FN3. Section 63G-2-204 is titled ‘“Re-
quests—Time limit for response and ex-
traordinary circumstances” and sets forth
how a person may request records as well as
how and when a governmental entity shall
respond to a GRAMA request. Utah Code
Ann. § 63G-2-204 (LexisNexis 2011).

FN4, The Board determined that the City's
reliance on its accurate citation to the
amended version of the Utah Code was mis-
placed because the amended version did not
apply to Haik's request. The Board further
determined that the City's inaccurate cita-
tions constituted a failure to cite the statutory
provisions supporting its denial as required
by section 63G-2-205(2)(b), see id. § 63G—
2-205(2)(b), and that the Opinion Letters
were therefore not properly withheld under
the statutory provisions that were cited in the
City's letter.
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FNS. Section 2.64.140(G) of the Salt Lake
City Code provided, “Any party to the pro-
ceeding before the board may petition for
review of the board's decision by the state
records committee as provided in section 63—
2-403 of the act or the state district court.”
Salt Lake City, Utah, Code § 2.64.140(G)
(2012).

FNG6. Section 63G-2-402 provides that if the
chief administrative officer of a governmen-
tal entity denies a records request, the re-
quester may appeal the denial to the records
committee or “petition for judicial review in
district court as provided in Section 63G--2—
404 Utah Code Ann. § 63G-2-402(1)
(LexisNexis 2011). Because this case does
not involve a chief administrative officer's
denial of a records request, section 63G—~2—
402 does not apply.

FN7. The statute authorizing a city to estab-
lish an appeals process requires the city to
provide for an appeals board and to “desig-
nat[e] ... a person as the chief administrative
officer for purposes of determining appeals
under Section 63G-2-401 of the govern-
mental entity's determination.” Id. § 63G-2—
701(4)(b). When section 63G-2-404 is read
with this bifurcated structure in mind, sub-
section 63G-2-404(2)(a)'s language allow-
ing only a “requester” to petition for judicial
review makes sense where the appeal is from
a decision of the chief administrative officer
of the city, a decision that the city would have
no need to appeal.

FN8. The City's ordinance in effect at the
time was consistent with the language of
section 63G-2-701(6): “Any party to the
proceeding before the board may petition for

review of the board's decision by the state
records committee as provided in section 63—
2-403 of the act or the state district court.”
Salt Lake City, Utah, Code § 2.64.140(G)
(2012).

FNO. Haik also argues that the City was not
permitted to petition for judicial review of
the Board's decision because, as Haik as-
serts, the City is not a “person” under
GRAMA. In determining that it had juris-
diction over this matter, the district court
concluded that the City was both a “gov-
ernmental entity” and a “person” under
GRAMA's definitions of those terms, see
Utah Code Ann. § 63G-2-103(11), (17
(LexisNexis 2011). However, because the
district court's jurisdictional ruling did not
depend on the definition of governmental

entity or person, we do not address this ar-
gument,
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